






















































































































































































3C1.1 because an obstruction enhancement cannot be based on an injunction that
was lawfully issued in a foreign jurisdiction. Section 3C1.1 provides that:

If (A) the defendant willfully obstructed or impeded, or attempted to

obstruct or impede, the administration of justice with respect to the

investigation, prosecution, or sentencing of the instant offense of
conviction, and (B) the obstructive conduct related to (i) the

defendant's offense of conviction and any relevant conduct; or (ii) a

closely related offense, increase the offense level by 2 levels.

Application note 4 to § 3C1.1 sets out a non-exhaustive list of the type of conduct
covered, including “threatening, intimidating, or otherwise unlawfully influencing
a co-defendant, witness, or juror, directly or indirectly, or attempting to do so.”
U.S.S.G. § 3C1.1, n. 4(a).

Kilbride did not threaten, intimidate or unlawfully influence Law in any
way. In fact, far from unlawfully influencing Law’s testimony, Kilbride merely
sought to protect his rights under the laws of Mauritius. The District Court found
that Kilbride obtained the injunction for the specific purpose of preventing Law
from testifying at trial. (ER I, 36-38). The Court based that finding on Kilbride’s

applying for the injunction during trial. (/d). However, the timing of the

application is irrelevant. Kilbride obtained a lawful Mauritian injunction based

" Defendants did not include the presentence report in the excerpts of record
because that report does not mention this issue. The Government raised the issue
in its objections to the presentence report. (ER II, 91-92).
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upon facts set forth in an affidavit, including the full and complete disclosure of
the ongoing criminal proceeding in the United States. (ER II, 180-193).

Kilbride did not seek an injunction preventing Law from traveling to the
United States and testifying at trial. Rather, the injunction merely provided that
Respondents (Deutsche Bank (Mauritius) Ltd.; Inter Ocean Management Limited;
and Laval Law) were enjoined “not to breach the laws of Mauritius by disclosing
the affairs in any way whatsoever of (a) The LBFM Ventures Trust; (b) The
Lightspeed Holdings Trust, (c) The PJ Investments Group Trust, (d) Ganymede
Marketing, and (e) the beneficiaries thereof to any one whatsoever in the absence
of a court order allowing them to do so as required under the laws of Mauritius.”
(ER 11, 180-182). There is no dispute that the confidentiality laws of Mauritius
applied to Law and that he was under a legal responsibility to obey them. Law
testified at trial that the laws of Mauritius prevented him from disclosing matters
relating to the trusts that owned Ganymede Marketing. (ERII, 142:17-143:13).
Law, accordingly, refused to testify to those matters. (/d.). Kilbride knew that his
rights would be severely affected if Law testified as to confidential information
and he should not be punished for taking lawful actions to protect those rights.

Kilbride respectfully requests this Court to remand to the District Court to

remove the enhancement from his sentence.
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IX.

CONCLUSION

Like most trials, this one included several harmless errors. But unlike most
trials, there were also several prejudicial and even plain constitutional errors. The
unique nature of this case inevitably leads to such errors — an untested law
legislating a new and relatively uncharted medium of expression, and an
antiquated and unworkable standard applied to protect free speech in that new
medium. The District Court did an admirable job of ruling with careful thought.
But mistakes were still made, likely because this is a case of multiple first
impressions.

For all the foregoing reasons, Defendants respectfully request that this Court
reverse their convictions. If this Court does not reverse the CAN-SPAM
convictions, then Defendants request that the Court remand to the District Court
with instructions to amend the judgment to reflect that the offenses for which
Defendants were convicted in Counts 1, 2 and 3 were misdemeanors and not
felonies. If the Court does not reverse all of the convictions and requires

amendment of the judgment to reflect that the CAN-SPAM convictions are
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misdemeanors and/or if the obscenity convictions are reversed, then Defendants

respectfully request reversal of their convictions for conspiracy to launder money.

DATED: July 16, 2008
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RELEVANT PORTIONS OF 18 U.S.C. § 1037

(a) In general.--Whoever, in or affecting interstate or foreign commerce,
knowingly--

¥ %k ¥k

(3) materially falsifies header information in multiple commercial electronic mail
messages and intentionally initiates the transmission of such messages,

(4) registers, using information that materially falsifies the identity of the actual
registrant, for five or more electronic mail accounts or online user accounts or
two or more domain names, and intentionally initiates the transmission of
multiple commercial electronic mail messages from any combination of such
accounts or domain names, or

(b) Penalties.--The punishment for an offense under subsection (a) is--

% k *

(2) a fine under this title, imprisonment for not more than 3 years, or both, if--
(A) the offense is an offense under subsection (a)(1);

(B) the offense is an offense under subsection (a}(4) and involved 20 or more
falsified electronic mail or online user account registrations, or 10 or more
falsified domain name registrations;

(C) the volume of electronic mail messages transmitted in furtherance of the
offense exceeded 2,500 during any 24-hour period, 25,000 during any 30-day
period, or 250,000 during any 1-year period;

(D) the offense caused loss to one or more persons aggregating $5,000 or more
in value during any 1-year period;

(E) as a result of the offense any individual committing the offense obtained
anything of value aggregating $5,000 or more during any 1-year period; or

(F) the offense was undertaken by the defendant in concert with three or more



other persons with respect to whom the defendant occupied a position of
organizer or leader; and

(3) a fine under this title or imprisonment for not more than 1 year, or both, in
any other case.

(d) Definitions.--In this section:

* ¥ %k

(2) Materially.--For purposes of paragraphs (3) and (4) of subsection (a), header
information or registration information is materially falsified if it is altered or
concealed in a manner that would impair the ability of a recipient of the message,
an Internet access service processing the message on behalf of a recipient, a
person alleging a violation of this section, or a law enforcement agency to
identify, locate, or respond to a person who initiated the electronic mail message
or to investigate the alleged violation.

(4) Other terms.--Any other term has the meaning given that term by sectlon 3
of the CAN-SPAM Act of 2003.



RELEVANT PORTIONS OF 15 U.S.C. § 7702

In this chapter:

* %k %

(2) Commercial electronic mail message
(A) In general

The term “commercial electronic mail message” means any electronic mail
message the primary purpose of which is the commercial advertisement or
promotion of a commercial product or service (including content on an Internet
website operated for a commercial purpose).

* %k 3k

(4) Domain name

The term “domain name” means any alphanumeric designation which is
registered with or assigned by any domain name registrar, domain name
registry, or other domain name registration authority as part of an electronic
address on the Internet.

(5) Electronic mail address

The term “electronic mail address” means a destination, commonly expressed
as a string of characters, consisting of a unique user name or mailbox
(commonly referred to as the “local part”) and a reference to an Internet domain
(commonly referred to as the “domain part”), whether or not displayed, to
which an electronic mail message can be sent or delivered.

_(6) Electronic mail message

The term “electronic mail message” means a message sent to a unique
electronic mail address.

k¥ %k %k



(8) Header information

The term “header information” means the source, destination, and routing
information attached to an electronic mail message, including the originating
domain name and originating electronic mail address, and any other information
that appears in the line identifying, or purporting to identify, a person initiating
the message.

(9) Initiate

The term “initiate”, when used with respect to a commercial electronic mail
message, means to originate or transmit such message or to procure the
origination or transmission of such message, but shall not include actions that
constitute routine conveyance of such message. For purposes of this paragraph,
more than one person may be considered to have initiated a message.

(10) Internet

The term “Internet” has the meaning given that term in the Internet Tax
Freedom Act (47 U.S.C. 151 nt).

(11) Internet access service

The term “Internet access service” has the meaning given that term in section
231(e)(4) of Title 47.

(12) Procure

The term “procure”, when used with respect to the initiation of a commercial
electronic mail message, means intentionally to pay or provide other

consideration to, or induce, another person to initiate such a message on one's
behalf.



(14) Recipient

The term “recipient”, when used with respect to a commercial electronic mail
message, means an authorized user of the electronic mail address to which the
message was sent or delivered. If a recipient of a commercial electronic mail
message has one or more electronic mail addresses in addition to the address to
which the message was sent or delivered, the recipient shall be treated as a
separate recipient with respect to each such address. If an electronic mail
address is reassigned to a new user, the new user shall not be treated as a
recipient of any commercial electronic mail message sent or delivered to that
address before it was reassigned.

(15) Routine conveyance

The term “routine conveyance” means the transmission, routing, relaying,
handling, or storing, through an automatic technical process, of an electronic
mail message for which another person has identified the recipients or provided
the recipient addresses.

(16) Sender
(A) In general

Except as provided in subparagraph (B), the term “sender”, when used with
respect to a commercial electronic mail message, means a person who initiates
such a message and whose product, service, or Internet web site is advertised or
promoted by the message.

(B) Separate lines of business or divisions

If an entity operates through separate lines of business or divisions and holds
itself out to the recipient throughout the message as that particular line of
business or division rather than as the entity of which such line of business or
division is a part, then the line of business or the division shall be treated as the
sender of such message for purposes of this chapter.



RELEVANT PORTIONS OF 18 U.S.C. § 1462

Whoever brings into the United States, or any place subject to the jurisdiction
thereof, or knowingly uses any express company or other common carrier or
interactive computer service (as defined in section 230(e)(2) of the
Communications Act of 1934), for carriage in interstate or foreign commerce--

(a) any obscene, lewd, lascivious, or filthy book, pamphlet, picture, motion-
picture film, paper, letter, writing, print, or other matter of indecent character; or

(b) any obscene, lewd, lascivious, or filthy phonograph recording, electrical
transcription, or other article or thing capable of producing sound; or

(c) any drug, medicine, article, or thing designed, adapted, or intended for
producing abortion, or for any indecent or immoral use; or any written or printed
card, letter, circular, book, pamphlet, advertisement, or notice of any kind giving
information, directly or indirectly, where, how, or of whom, or by what means
any of such mentioned articles, matters, or things may be obtained or made; or

Whoever knowingly takes or receives, from such express company or other
common carrier or interactive computer service (as defined in section 230(e)(2) of
the Communications Act of 1934) any matter or thing the carriage or importation
of which is herein made unlawful--

Shall be fined under this title or imprisoned not more than five years, or both, for
the first such offense and shall be fined under this title or imprisoned not more than
ten years, or both, for each such offense thereafter.



RELEVANT PORTIONS OF 18 U.S.C. § 1465

Whoever knowingly produces with the intent to transport, distribute, or transmit in
interstate or foreign commerce, or whoever knowingly transports or travels in, or
uses a facility or means of, interstate or foreign commerce or an interactive
computer service (as defined in section 230(e)(2) of the Communications Act of
1934) in or affecting such commerce, for the purpose of sale or distribution of any
obscene, lewd, lascivious, or filthy book, pamphlet, picture, film, paper, letter,
writing, print, silhouette, drawing, figure, image, cast, phonograph recording,
electrical transcription or other article capable of producing sound or any other
matter of indecent or immoral character, shall be fined under this title or
imprisoned not more than five years, or both.

The transportation as aforesaid of two or more copies of any publication or two or
more of any article of the character described above, or a combined total of five
such publications and articles, shall create a presumption that such publications or
articles are intended for sale or distribution, but such presumption shall be
rebuttable.



RELEVANT PORTIONS OF 18 U.S.C. § 1956

(a)(2) Whoever transports, transmits, or transfers, or attempts to transport,
transmit, or transfer a monetary instrument or funds from a place in the United
States to or through a place outside the United States or to a place in the United
States from or through a place outside the United States-

(B) knowing that the monetary instrument or funds involved in the transportation,
transmission, or transfer represent the proceeds of some form of unlawful activity
and knowing that such transportation, transmission, or transfer is designed in
whole or in part--

(i) to conceal or disguise the nature, the location, the source, the ownership, or
the control of the proceeds of specified unlawful activity; or

shall be sentenced to a fine of not more than $500,000 or twice the value of the
monetary instrument or funds involved in the transportation, transmission, or
transfer whichever is greater, or imprisonment for not more than twenty years, or
both. For the purpose of the offense described in subparagraph (B), the defendant's
knowledge may be established by proof that a law enforcement officer represented
the matter specified in subparagraph (B) as true, and the defendant's subsequent
statements or actions indicate that the defendant believed such representations to
be true.

(c) As used in this section--

(1) the term "knowing that the property involved in a financial transaction
represents the proceeds of some form of unlawful activity" means that the person
knew the property involved in the transaction represented proceeds from some
form, though not necessarily which form, of activity that constitutes a felony
under State, Federal, or foreign law, regardless of whether or not such activity is
specified in paragraph (7);

(7) the term "specified unlawful activity" means--



(A) any act or activity constituting an offense listed in section 1961(1) of this
title except an act which is indictable under subchapter II of chapter 53 of title
31;

(h) Any person who conspires to commit any offense defined in this section or
section 1957 shall be subject to the same penalties as those prescribed for the
offense the commission of which was the object of the conspiracy.




18 U.S.C. § 371

If two or more persons conspire either to commit any offense against the United
States, or to defraud the United States, or any agency thereof in any manner or for
any purpose, and one or more of such persons do any act to effect the object of the
conspiracy, each shall be fined under this title or imprisoned not more than five
years, or both.

If, however, the offense, the commission of which is the object of the conspiracy,
is a misdemeanor only, the punishment for such conspiracy shall not exceed the
maximum punishment provided for such misdemeanor.
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